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CARLSON, JUSTICE, FOR THE COURT:

1. Willie Rushing wet to trid
indictment charging him with severad acts of prescription forgery.
findng Rushing quilty as to three counts of prescription forgery, the trial court entered
judgments consgent with the verdicts, subsequently sentenced Rushing as a drug recidivist to
three 10-year sentences to be served consecutively, and denied pod-trid motions.  Rushing

now appeals to us from the trid court's denid of his motion for a judgment notwithstanding

in Lowndes County Circuit Court on amulti-count

the verdicts, or in the dternative, for anew trid. Finding no reversble error, we affirm.

Following a jury verdict



FACTSAND PROCEEDINGSIN THE TRIAL COURT

92. On September 23, 2002, a man waked into Family Pharmacy in Columbusand
presented the on-duty pharmecist, Billy Baley, with a purported prescription from Dr. Jm
Smith for Larry Somes for OxyContin, 40 milligrams® Bailey would later identify Willie
Rushing as the man who presented this prescription to him. Bailey recognized Rushing's face
because Rushing had previously been in the pharmacy to have vdid prescriptions filled. Bailey
filled this prescription.  Approximatey two months later, on November 25, 2002, Rushing
agan went to Family Phamacy in Columbus and presented Baley with a purported
prescription from Dr. Jm Smith for Larry Somes for OxyContin, 40 milligrams  Once again,
the prescription was filled.

113. On February 18, 2003, Rushing appeared at the Wal-Mart Pharmacy in Columbus and
presented to the on-duty pharmacist, Van Miles, a purported prescription from Dr. Jm Smith?
for Susan Rushing for Lortab, 7.5 milligrans* Rushing had likewise had vdid prescriptions

previoudy filled at Wal-Mart; however, on this date, Miles became suspicious. There were at

'OxyContin is a very strong narcotic pain reliever similar to morphine. OxyContin contains oxycodone,
thus making it a Schedule Il drug. Miss. Code Ann. 8 41-29-115(A)(a)(1)(xiv) (Rev. 2001).

2Although the record revedls confusing testimony as to whether the date was February 12, 2003, or
February 18, 2003, the later-to-be proven forged prescription, which was entered into evidence as Exhibit 1,
contains the date February 18, 2003.

*This prescription, like the two prescriptions presented to Billy Bailey, had a heading of “Kemper
Family Medica Clinic” in DeKab. Miles did not know at the time the identity of the doctor since he could
not read the signature on the prescription, but he later learned that day that the doctor in question was indeed
Dr. Jim Smith of DeKalb.

“Lortab is a pain reliever which contains hydrocodone, thus making it a Schedule Il drug. Miss. Code
Ann. § 41-29-115(A)(a)(1)(x) (Rev. 2001).



leest two concerns Miles had about this prescription.  As Miles dsated a trid, “[t]he refill
looks like it's been wrote (9¢) over and looks like it's a photocopy underneath it.” Also, when
Miles keyed the doctor's DEA number into the computer, the DEA number was not vaid. The
DEA number on the prescription was AS 3465902. Therefore, Miles telephoned the Kemper
Family Medicad Clinic in DeKab; however, the facility was closed® Miles knew a pharmacist
in DeKab and thus telephoned this pharmacist who confirmed that Dr. Jm Smith of DeKab
would be the doctor associated with Kemper Family Medica Clinic.  Upon obtaining Dr.
Smith's tdephone number from the DeKab pharmacist, Miles telephoned Dr. Smith at his
home. Dr. Smith dated that his DEA number was AS 3465982. Miles then pulled from the
file a vdid prescription which Rushing had previoudy brought in to be filled, and it indeed
contained DEA number AS 3465982, but, according to Miles, the “8" could have easily been
mistaken for a “0.” After conducting this inquiry, Miles informed Rushing that he would not
fill the prescription. Rushing then requested Miles to return this prescription he had attempted
to have filled, and Miles refused. When this seemed to not satisfy Rushing, Miles told Rushing
that “1 can keep the prescription or we can cal the law right here right now and y'al can tak
it out.” Rushing left.

14. Unbeknownst to Rushing, after he Idt Miles and the Wa-Mart Pharmacy that day,
Miles telephoned the Narcotics Divison of the Columbus Police Depatment to dert law

enforcement as to Rushing's suspicious activities. The Columbus P.D. immediately

°Although Miles testified that this event occurred on a Saturday; neither February 12, 2003, nor
February 18, 2003, fell on a Saturday. However, Miles firmly believed that the first occurrence about which
he testified was on a Saturday, thus the reason for the Kemper Family Medical Clinic being closed.
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commenced an invedtigation of Rushing. Not lacking in persdstence, Rushing returned to the
Wad-Mart Pharmacy on March 17, 2003, to get a prescription refilled.  Unfortunately for
Rudhing, the ever-vigilant Van Miles was once again the on-duty pharmacist. Miles telephoned
the police and before the police arrived, Rushing left the store and Miles followed him out.
When Miles spotted a police officer, he hollered “there he goes” pointing to Rushing,
whereupon Rushing was arrested and immediady Mirandized by Sergeant Larry Taylor, a
narcotics officer with the Columbus Police Department.  After being advised of his Miranda
rights® Lt. Peavey, who was aso there on the scene, then inquired of Rushing as to wha mode
of transportation he had used to get to Wa-Mart. Rushing, who was approaching a black vehicle
parked in the handicgp zone with the engine running and the windshidd wipers on, replied thet
a man had driven him to Wa-Mart in a while Monte Carlo. Not being overly impressed with
Rushing's response, Lt. Peavey ran a tag check on the black vehicle, which resulted in their
learning on the scene that the black car was registered to Susan Rushing, Willie Rushing's wife,
who was in the car a the time, and who had just herself been released from prison. Upon
conducting a search incident to Rushing's arrest, the police found $5,886 in cash and various
plls on Rushing's person, and upon conducting a search of the black vehicle, the police also
found gx blank prescription forms on the back sest. One of the prescription forms contained
hand-writing and was covered with correction fluid to cover the writing. The other five blank

prescription forms appeared to be photocopies of the firgt.

*Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966). See Manix v. State, 895
So.2d 167, 180 (Miss. 2005).



5. After Rushing's arrest, further invedigation by law enforcement led Corpora Spence
Wiadlingford, a Columbus P.D. Narcotics Divison officer, to the Family Pharmacy where he
learned from pharmecist Billy Baley of the prescriptions which were filled for Rushing on
September 23, 2002, and November 25, 2002. These two prescriptions were retrieved from
Bailey by Corpord Wadlingford.

T6. On Augug 11, 2003, the Lowndes County Grand Jury handed down afour-count
indictment againg Willie Rushing. The indictment dleged, inter dia, that Rushing, in Lowndes
County, Missssppi, did unlanfuly, wilfully, and fdonioudy, knowingly and intentiondly
trandfer and deiver a forged prescription to (1) Van Miles on February 18, 2003 — Count 1;
(2) Van Miles on March 17, 2003 — Count 2; Bill Bailey on September 23, 2002 — Count 3;
and, Bill Baley on November 25, 2002 — Count 4. On the day of trial, November 20, 2003,
Rushing, through counsd, filed a motion to sever counts. Prior to commencement of voir
dire, the trid judge conferred with counsd regarding pre-tria matters, a which time Rushing’'s
counsd informed the trial court of the just-filed motion to sever. In response, the State,
through the assstant district attorney, informed the trial court and defense counsd, that the
State would not cal up Count 2 for trid, but the State did oppose the motion to sever as to
Counts 1, 3 and 4, which the State argued could appropriately be tried together in accordance
with statute, uniform rule and case lav.  The trid court denied Rushing's motion to sever
counts, and aso, over Rushing's objection, the trid court granted the State's motion to amend
the indiccment to charge Rushing as a drug recidivist under Miss. Code Ann. 8§ 41-29-147 (Rev.

2001).



17. The case proceeded to trid as to Counts 1, 3 and 4. In addition to pharmacists Van
Miles and Billy Baley, and police officers Larry Taylor and Spence Walingford, the State also
cdled Dr. Jm Smith, who confirmed that Rushing had been his patient for severd years. Dr.
Smith recdled prescribing Lorcet 10/650, a pan pill, for Rushing, and possbly aso Lortab
7.5. However when presented with Exhibit No. 1 (the February 18, 2003 prescription), Exhibit
No. 2 (the September 23, 2002 prescription), and Exhibit No. 3 (the November 19, 2002
prescription passed on November 25, 2002), Dr. Smith unequivocdly stated that his Sgnature
did not appear on these prescriptions, his DEA number did not appear on these prescriptions,
and he did not write or authorize these prescriptions.

T18. In Rushing's case-in-chief, Wadlingford, Taylor, and Miles were called to testify and
Rushing tedtified in his own behdf. Rushing badcdly tedified tha the pharmacist, Billy
Baley, smply misdentified hm as the person who passed these forged prescriptions to him
because Larry Somes (the “patient” listed on the two prescriptions) was about the same age and
build as Rushing. As to the prescription for Susan Rushing which was presented to Van Miles
on February 18, 2003, Rushing stated that Susan was outside in the car a the time and it was
not unusud for he and Susan to have each other's prescriptions filled. Rushing stated that if,
on February 18, 2003, he presented a forged prescription to Bailey, it was because he did not
have his reading glasses with im.  Specificdly, as to dl three prescriptions, Rushing testified:

Q. Didyou knowingly pass aforged prescription for anyone?

A. Knowingly, | never took one. Asyou see, | wear glasses, and if | was handed
one to take in, it could have been a posshility because | wouldn't know Dr.



Smith's wasn't the same handwriting if | had done that, but | don't recal doing
that.

Rushing adso admitted, however, that he could not dispute Dr. Smith's tesimony that he (Dr.
Smith) did not write the three prescriptions in question because, in Rushing's opinion, Dr.
Smith was “a good man.” Rushing explained the large amount of cash found on his person a
the time of his arrest by dating that he bought and sold cars, and he dedt in cash, thus it was
not unusud for him to carry around as much as $25,000 in cash. Rushing aso testified that he
did not know anything about the blank prescription forms found in Susan Rushing's vehicle a
the time of his arest. Although Rushing lived in Savannah, Tennessee, he found nothing
unusud in having a phydcian in DeKab, Missssppi, and filling prescriptions in Columbus,
Missssippi. In fact, Rushing admitted that on the day he was arrested, he and Susan had driven
from Savannah, Tennessee, to the Wal-Mart Pharmacy in Columbus, Missssippi, to have the
prescription filled.

19. Afte the Stat€’'s rebuttd, the trid judge's reading of the indructions to the jury, and
cdosng aguments from counsd, the jury retired to deliberate and in due course returned
verdicts of guilty as to dl three counts of prescription forgery. Although the maximum term
of imprisonment for prescription forgery is five years, snce Rushing was charged as a drug
recidivis pursuant to datute, the triad court doubled the term of imprisonment and sentenced
Rushing, inter dia, to serve three 10-year sentences to run consecutively. See Miss. Code

Amn. 8§ 41-29-147 (Rev. 2001). After the denid of pod-triadl motions, Rushing perfected his

appedl.



DISCUSSION

910. Rushing, through counsd, assgns as error the trid court’s denid of his motion to sever
counts, and the tria court’s rulings on certain jury ingructions. However, during the pendency
of this apped, Rushing filed with us a pro se agpplication to proceed in the trial court on a post-
conviction relief (PCR) motion. See Miss. Code Ann. 88 99-39-1 et seq. (Rev. 2000). In his
PCR motion, Rushing dams that his convictions and sentences are illegd and that he received
ineffective assstance of counsd. Rushing subsequently filed a motion for voluntary dismissd,
without prejudice, correctly acknowledging that his application to proceed in the tria court on
a PCR moation was premature since his case was 4ill pending on direct appeal. See Miss. Code
Ann. 88 99-39-7, -27 (Rev. 2000). See also Connell v. State, 691 So.2d 1004, 1006 (Miss.
1997). Thus, by an order previoudy entered by this Court, Rushing's motion to dismiss his
PCR motion has been granted. Accordingly, we need not discuss Rushing's pro se assertions
contained in his PCR mation. Likewise, we note that approximately four months after filing
his gpplication to proceed in the trid court on a PCR moation, Rushing filed with us a document
entitted “Application for Leave to Hle Pro Se Supplementd Appellant Brief;” however, by
prior order, this application was denied. |. WHETHER THE TRIAL COURT ERRED IN
DENYING RUSHING'S MOTION TO SEVER COUNTS IN THE MULTI-COUNT
INDICTMENT.

11. Rushing asserts that the trid judge improperly denied his motion to sever thecounts
in his indiccment which had the practica effect of disdlowing a separate trid before a different

jury as to each count. Rushing aso asserts that this Court should apply a different standard of



review because of a procedura error committed by the trid court in conducting the pre-tria
hearing on the motion to sever.
12. For issues of severance, this Court applies an abuse of discretion standard of review.
Brawner v. State, 872 So.2d 1, 6-7 (Miss. 2004). However, Rushing argues that in his case
today, this Court should apply a de novo standard of review because the tria court improperly
placed the burden on him to go forward at the pre-trial hearing on the motion to sever counts,
even though the State is required at such a hearing to present a prima facie case that the multi-
count indictment meets the requirements of the gpplicable statute and our case law.
113. Missssppi law dlows for both multi-count indictments and multi-offense trias under
certain circumgtances.  In trids concerning multi-count indictments, severance is unnecessary
in Mississppi if the acts or transactions are connected together as part of a common scheme
or plan and if the indictment was otherwise proper. Miss. Code Ann. § 99-7-2 (Rev. 2000)
datesin pertinent part:
(1) Two (2) or more offenses which are triable in the same court may be
charged in the same indictment with a separate count for each offense if: (a) the
offenses are based on the same act or transaction; or (b) the offenses are based
on two (2) or more acts or transactions connected together or condituting parts

of acommon scheme or plan.

(2) Where two (2) or more offenses are properly charged in separate counts of
asngleindictment, dl such charges may be tried in asingle proceeding.

The Missssppi Uniform Rules of Circuit and County Court Practice (URCCC) likewise
address multi-count indictments. The provisions of URCCC 7.07 (A.) & (B.) are identica to

the above statutory language. It is no surprise that the State and Rushing disagree as to whether



the multiple counts in the indictmet were proper, or whether the circumstances of the
offenses warranted severance of the counts, thus necesstating a separate jury triad for each
count.

14. Corley v. State, 584 So. 2d 769, 772 (Miss. 1991), offers guidance to our trial courts
concerning the appropriate pre-tridl procedure to follow when confronted with a motion to
sever offenses in a multi-count indictment. In a Corley hearing, the State carries the burden
to make out a prima facie case showing the offenses charged are within the language of the
staiute. Id. at 772. If the State meets its initid burden, the defendant may thereafter rebut the
State’'s case by showing the “offenses were separate and distinct acts or transactions.” Id. In
Corley, this Court lad out three cornerstone condderaions for the trid court: “whether the
time period between the occurrences is inggnificant, whether the evidence proving each count
would be admissible to prove each of the other counts, and whether the crimes are interwoven.”
Id. By way of a footnote, we also stated that the issue of whether these offenses might be
admissble pursuant to Miss. R. Evid. 404(b) was totaly irrdevant to the trid court's
consideration of a motion to sever offenses in a muiti-count indictment. 1d. n1. We will
review the trid court’s decison under an abuse of discretion standard if the tria court did in
fact follow this procedure. 1d. Turning to today’s case, in rdying on Miss. Code Ann. § 99-7-
2(2), the State argued at the pre-triad motion hearing that dl three counts could appropriately
be tried together. While not exactly following the procedura guiddines suggested in Corley,

the trid court nonetheless heard from counsd for the State and Rushing, and in due course
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denied Rushing's motion to sever offenses and alowed the trid to proceed to trid on dl three
counts.

115. We sated in Corley: “If a trid court follows [the correct] procedure, this Court will

review the tria court's decison under the abuse of discretion standard giving due deference
to the trid court’s findings” 1d. a 772 (ating McCarty v. State, 554 So.2d 909, 916 (Miss.
1989)). To fuly address this issue, we refer to the record of the proceedings when this
outsanding motion to sever counts was brought to the trid court's attention shortly before
commencement of voir dire on the moming of trid. The following occurred outsde the
presence of the jury venire:

BY THE COURT: All right. Since we do have a copy of the defendant’s motion

to sever, we can argue tha one fird and hear on that one first. Are you ready to

proceed on your motion, Ms. Jourdan [defense counsdl]?

BY [DEFENSE COUNSEL]: Thank you, your Honor. Your Honor, | want to be

sure that I’'m understanding the State’s pogition correctly so that | don't misstate

anything. | think Ms. Hayes-Ellis [prosecutor] advised me that she would not be

proceeding on Count 2; isthat correct?

BY [PROSECUTOR]: That's correct. Your Honor, today the State intends to
prosecute on Counts 1, 3, and 4.

BY THE COURT: All right.

BY [DEFENSE COUNSEL]: Your Honor, let me begin by saying that | filed a

farly brief motion to sever, so I'm going to spend a little bit of time expounding

on it for the Court. Firg of dl, your Honor....
Rushing asserts that the trid judge placed the burden on him to show why the offenses in the
multi-count indiciment should be severed when the trial judge commenced the hearing by

inquiring of defense counse as to “her postion on severance” This assertion is incorrect.
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A far reading of the record reveds that dl the trid judge did was to ask defense counsd if she
was “ready to proceed” on the motion to sever. The trid judge did not place upon Rushing the
burden of proving why the offenses should be severed.  Rushing, through counsd, chose to
take the lead and argue the motion firg to the trid judge. There was no objection lodged by
Rusing's counsd a the time, and in fact, Rushing's counsd unhestatingly commenced her
presentation of the motion when asked by the trial court if she was ready to proceed on the
motion. A close reading of the record also reveds that the trid judge asked questions of
counsd for both the State and Rushing, and in fact, Rushing got two chances to argue to the
trid judge, with the prosecutor's argument being sandwiched in between Rushing's two
arguments. After the presentation by counsd for the State and Rushing, the trid judge issued
adetaled bench ruling on Rushing’s motion to sever, wherein he dated, inter dia

The factors the Court must look a when confronted with a severance issue is the
time period between the offenses, whether the evidence proving each offense
would be admissble to prove the other counts, and whether the offenses are
interwoven. Here the State seeks to try Count 1 of an indictment that the
dlegation is this occurred on or about the 18" day of February, 2003; Count 3
that the allegation is that this occurred on or about the 239 day of September,
2002; and Count 4 that it occurred on or about the 25™ day of November, 2002.
You're tdking from the 239 day of September of 2002 until the 18" of
February, 2003, essantidly about five months. All of these are aleged to have
occurred within about a fivemonth time period, the three that the State is
seeking to try. That is not an overly long time period. It's not as if this has
occurred over the course of years. Five months is a relatively short period of
time.

The second factor the Court may consder or must consder is whether evidence
proving each offense would be admissble to prove the other counts. While the
Court does not know this case, but what I've heard from both and what | can tell
from the indictment is the same doctor is gpparently going to be a witness in all
three counts. One pharmacist is a witness in a least two of the three counts and

12



then there is yet another pharmacist who is in Count 1, but the dlegation was in
Count 2 that he was dso in that. The State has indicated they are not going to
proceed on Count 2. It seems to be a farly smdl universe of witnesses that will
be cdled in this caseto try this case.

Fnally, the lagt factor that the Court looks a is whether the offenses are
interwoven.  They ae the same offensee  They ae obtaining controlled
substances apparently by fraud and it does seem that this would militate, quite
frankly, in favor of trying these together because it's not like he's charged with
murder that occurred February of 2003 and in 2002 of September he's charged
with child abuse or child molestation or rape or something totaly different. The
State has dleged that there is a common scheme or plan. That is something that
the Court is supposed to look at and that's what the Mississppi Supreme Court
has sad in Ott versus State, 722 So2d 576. That's a 1998 Mississppi case. The
dlegation here is that there is some kind of scheme or plan that Mr. Rushing had
adopted to be able to cash or to distribute these prescriptions. The defendant
argues that he has separate offenses — some that he was alowed to pass, some
he did not pass. The Court does not see how trying these together will deprive
him of those defenses.

The trid court again observed that these three offenses occurred within a five-month period,
and the trid court likewise observed that the evidence concerning each of these three offenses
would involve bascdly the same witnesses, and that all three offenses were aleged to have
occurred within the city limits of Columbus. In the end, the trid court denied Rushing's motion
to sever. From our review of the record, we can thus conclude with confidence that the trial
court did not misapply our recommended procedures as discussed in Corley. Therefore, we
will review the trid court’s decison on Rushing's motion to sever under an abuse of discretion
gandard, affording due deference to the triad court’ sfindings. Corley, 584 So.2d at 772.

716. In discussng the propriety of the trid court's denia of Rushing’'s motion to sever, we
find that the trid court properly alowed the single tria based on the merits of the arguments
after weghing the three Corley consderations. First, for a multi-count tria to be proper, the

13



trid judge mugt determine that the time period between the occurrences is indgnificant. The
time period involved here is five months. The trid judge found that five months was “not an
overly long time period.” Rushing argues otherwise, citing numerous cases where this Court
dedt with shorter time periods invaving different offenses in multi-count indictments.  See,
e.g., Patrick v. State, 754 So. 2d 1194 (Miss. 2000) (separate counts of burglary, armed
robbery, aggravated assault, and grand larceny occurring within seven hours of each other were
properly tried together); Ott v. State, 722 So. 2d 576 (Miss. 1998) (multi-counts of drug
offenses occurring in one day were properly tried together); McCarty v. State, 554 So. 2d 909
(Miss. 1989) (trid judge abused his discretion by refusng to sever two counts of burglary
committed two days apart and on two different homes); Gray v. State, 549 So. 2d 1316 (Miss.
1989) (eght counts of making harassng phone cdls committed on different victims with
different subject matter and occurring two weeks apart were not part of a common scheme or
plan). Rushing even cites two cases with comparable or longer time periods than the one
involved here. In Eakes v. State, 665 So. 2d 852, 861-62 (Miss. 1995), we found five months
between the fird and last counts of sexua crimes inggnificant where only one victim was
involved, but also considered that the crimes were the “same type of act.” In Allman v. State,
571 So. 2d 244, 248-49 (Miss. 1990), this Court found a nine-month time span did not judtify
severance when the acts of child rape were committed by the same defendant upon the same

victim.
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17. Rushing attempts to disinguish these cases from the facts in his case by pointing out
that there were common vidims in the above-mentioned cases, whereas, in his case, there was
no common vicim and thus the fivemonth time frame becomes more sgnificant. Whether the
vicim is common to dl crimes has never done been a factor to determine questions of trials
involving multi-count indictments.  Additiondly, the fact that the pharmacy or manufacturer
of the prescription drugs lo no money when these prescriptions were obtained through
forgery is an immaterid condgderation here.  Though five months may be too long a period of
time for certain crimes to retain their character as being part of a common scheme or plan, this
iS not so in this case. The five-month time frame does not aone warrant severance in this case
when the firgd two offenses are dmogt identicad and the third offense bears such a strong
resemblance to the fird two. Combined with the evidence of blank prescriptions forms found
a the scene, the fiveemonth span is inauffident to say the offenses were separate and distinct
actions or transactions. While we agree with Rushing that “there is no bright line test as to the
anount of time that is dgnficat or indgnificant” when conddering motions to sever
counts/offenses, we refuse to atempt to creste a bright line tet where the law clearly views
the time together with the other factors. Rushing also concedes, “The time factor has to be
looked at with regard to the totality of the events” When reading the Corley factors together
with regard to the totdity of the events, the trid judge did not abuse his discretion in finding
that five months was not such a sgnificant amount of time so as to require severance. The first

Corley condderation is met.
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118. Second, the trid judge must determine if the evidence proving each count would be
admissble to prove each of the other counts. As the State correctly points out, the source of
evidence in this case is limited. The witnesses condsted of the aresting officer, the
invedigating officer, the two pharmacists, and Dr. Smith. All the witnesses except the two
pharmacists were witnesses for dl three counts of the indictment. One pharmacist testified
concerning Count 1, while the other pharmacig tedified as to Counts 3 and 4. The total
physcd evidence at trid condsted of the blank prescription forms, one vaid prescription, the
forged prescriptions given to Miles and Balley, and various pills found on Rushing a the time
of the arrest. All of this physcd evidence would have been admissble in any single tria of
one of these counts if the offenses had been severed. As this Court pointed out in  Ott, the
Missssippi Rules of Evidence dlow the admisshility of evidence of other offenses to prove
intent, preparation, and plan. 722 So. 2d at 581. “Evidence of other crimes, wrongs, or acts
is not admissble to prove the character of a person in order to show that he acted in
conformity therewith. It may, however, be admissble for other purposes such as proof of
moative, opportunity, intert, preparation, plan, knowledge, identity, or absence of mistake or
accident.” Miss. R. Evid. 404(b). Without question, the total evidence in this case would have
been admissible in separate trids of each count. The second Corley congderation is met.

119. Hndly, the trid judge mug find that the crimes are interwoven.  Succinctly stated,
these counts invalve too many dmilar factors when viewed together, to be anything but clearly

linked and part of the same common scheme or plan. The crimes here are clearly interwoven.
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See Neal v. State, 451 So.2d 743, 758-59 (Miss. 1984). The third Corley consideration is
thus met.

920. In Corley, this Court was clear concerning its policy against trying unrelated countsin
asngletrid.

We have been, and reman, unwilling to alow separate and distinct offenses to

be tried in the same crimind proceeding. We do so in order to avoid potentia

problems of a jury finding a defendant guilty on one unproven count due to proof

of qult on another, or convicting a defendant based upon the weight of the

charged offenses, or upon the cumulative effect of the evidence.

584 So. 2d at 772. This Court remains faithful to the principle that a jury should not find the
defendant guilty of at least one offense, amply because he is charged with so many. However,
this strong policy consideration is not in danger here.  The evidence offered at trid by the State
was not to establish that quilt of one offense automaticdly equas guilt of dl of the offenses
but rather to show a common scheme or plan on Rushing's part. Simply put, these offenses
were separate and distinct acts or transactions in this case.

721. For these reasons, we find that the tria court did not abuse its discretion in refusing to
sever the three counts of forged prescription as adleged in Rushing's indictment.  Therefore,
we find thisissue to be without merit.

. WHETHER THE TRIAL COURT ERREDINITS
INSTRUCTIONS TO THE JURY SO AS TO PREJUDICE
RUSHING'SRIGHTSTO A FAIR TRIAL.

722. Rushing asserts tha the trid court erred in granting Instruction S-5 as submitted by the
State, and that the trid court further erred in faling to sua sponte give a limiting (cautionary)

indruction informing the jury as to the limited purpose for which the jury could consider the
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evidence concerning the two prescription drugs found on Rushing's person a the time of his
arrest.

A. Trial court’sgranting of Instruction No. S-5.
123.  Rushing complains of an aiding and abetting indruction (No. S5) which was submitted
by the State and granted by the tria court. Instruction No. S-5 Stated:

The Court ingructs the Jury that under the laws of Mississippi anyone who aids,

assds, or encourages in the commission of a crime is deemed a principd to

that crime, and is just as quilty as if he committed the crime himsdlf. Therefore,

if you find from the evidence in this case beyond a reasonable doubt that the

defendant, WILLIE RUSHING, aided, asssted and encouraged another or others

in the forgery of the prescriptions by carrying those prescriptions to the various

pharmacists and presenting them to be filled, then the defendant is a principa

to those offenses under the laws of the State of Mississippi.
724. In reviewing a trid court's grant or denid of jury instructions, our standard of review
is that we do not read the jury indructions in isolation, but instead we read them as a whole.
No one indruction is to be read aone or taken out of context. Young v. State, 891 So.2d 813,
819 (Miss. 2005); Hawthorne v. State, 835 So.2d 14, 20 (Miss. 2003); Woodham v. State,
800 So.2d 1148, 1156 (Miss. 2001). “A defendant is entitled to have jury instructions given
which present his theory of the case. However the tria judge may aso properly refuse the
indructions if he finds them to incorrectly state the lawv or to repeat a theory farly covered
in another indruction or to be without proper foundation in the evidence of the case” Young,
891 So.2d at 819-20 (quoting Howell v. State, 860 So.2d 704, 761 (Miss. 2003) (quoting

Thomas v. State, 818 So.2d 335, 349 (Miss. 2002) and Humphrey v. State, 759 So.2d 368,

380 (Miss. 2000)). When reading the ingructions as a whole, we must determine whether the
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jury was properly indructed. Burton ex rel. Bradford v. Barnett, 615 So.2d 580, 583 (Miss.
1993). This proposition stands even when one specific indruction is arguably faulty. *“Defects
in specific indructions do not require reversa ‘where dl indructions taken as a whole fairly
— dthough not pefectly — announce the gpplicable primary rules of law.” Id. (citations
omitted).

125. In reading not only Ingruction No. S-5, but dl the jury instructions, as a whole, itis
clear that Rushing's jury was not unfarly or erroneoudy indructed. The record of the jury
indruction conference reveds tha when the trid judge cdled up Instruction No. S5 for
discussion, the following occurred:

BY [DEFENSE COUNSEL]: Um, your Honor, | believe | would object to this
because | don't think there's evidence in the case to support this jury instruction.

BY THE COURT: State?

BY [PROSECUTOR]: In response your Honor, the defendant, if | understand his
defense in this case to Count 1 is that | didn’t do it, but if | did do it, | did it
because my wife gaveit to me and | took it in there.

BY [DEFENSE COUNSEL]: Your Honor, he was asked that question point blank
and he said no.

BY THE COURT: The Court recdls the tesimony being that he did not pass
these scrips, but then he indicated on cross-examination that if he did take them
in there and if they had been forged, someone else would have been done it (SC)
but he got these scrips from his wife and he aso unsolicited indicated to the
jury that his wife had just gotten out of the penitentiary for doing this same
thing. That was unsolicited when you asked him on direct examination.

BY [DEFENSE COUNSEL]: Your Honor, but the burden of proof is on the State

and the State is seeking a jury indruction on something that they didn’'t produce
any evidence or any witnesses of any conspirecy a dl.
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BY THE COURT: | know, but the evidence seemed to have come from your

client. Whether it comes on direct examinaion by the State's witnesses or by

the defense witnesses, at the end of the case I've got to look at dl the evidence

that's before the jury and the jury — now, he was very careful to say, I'm not

accusing her of doing this, but he sad she's the one that took me to the Store to

get these drugs and she's the one that handed me these prescriptions, and oh, by

the way, she jus got out of prison for doing this same thing. Not in that

paticular order, but that was the gis of his testimony. | find that there is

sufficient evidence that ajury could find thisand | will give thisingtruction.
926. The trid court correctly recadled the gig of Rushing's testimony. At least as to Count
1, regarding the passing of the prescription to pharmacist Van Miles on February 18, 2003,
without Ingtruction No. S5, the jury could have been left confused as to the lega culpability
of Rushing under our state law since the jury knew that Susan was outsde in the car and
Rushing was at least inferentidly trying to leave the impresson with the jury that he was acting
on behdf of Susan. Instruction No. S5 was not peremptory in nature, and it did not mandate
the jury’s finding of quilt if the jury found Rushing to have aided and assisted others (such as
Susan). This ingruction only explained to the jury that an aider and abetter was deemed under
our law to be a principd to the offense.  The indruction informed the jury that if the jury found
from the evidence beyond a reasonable doubt that Rushing “aded, asssted and encouraged
another or others in the forgery of prescriptions by carrying those prescriptions to the various
pharmacists and presenting them to be filled,” then Rushing was a principd to the offenses
under Missssppi law.
927. Ingruction Nos. S-2, S-3 and S-4 were the dements ingructions for the three indicted

crimes, and these three ingructions were identica in ther language, except for the date of the

offense and the name of the pharmacist. Ingtruction No. S2 was the dements ingruction for
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the February 18, 2003, encounter with Van Miles at Wad-Mart. Via this ingruction, the jury
was informed that in order to find Rushing guilty of passing a forged prescription on this
occasion, the jury had to find from the evidence beyond a reasonable doubt that Rushing did
“unlawfully, wilfully, feonioudy, knowingly and intertiondly trandfer and ddiver to Van
Miles, a pharmacist, a prescription upon which the name of Dr. Jm Smith, a licensed medica
practitioner, had been forged.”

128. The jury was informed, inter dia, by way of Ingtruction No. C.01, that the jury was “not
to gangle out one indruction done as dating the law, but you must consder these ingtructions
as a whole” The jury was adso informed via Indruction No. S-1 (the form of the verdict), that
as to each of the three counts, the jury must consider each count separately, that each count
was a separate case, and that separate verdicts of ether guilty or not guilty (or unable to reach
averdict) should be rendered in each count.

129.  All of the indructions, when read together and considered as a whole, make it clear that
Rushing was to be found “quilty as charged” only if the jury found beyond a reasonable doubt
tha Rushing committed dl of the dements of the caime of prescription forgery, namdy that
he “knowingly or intetionaly” passed a “forged prescription of a practitioner” to the
pharmacists involved in this case. See Miss. Code Ann. 8§ 41-29-144(2) (Rev. 2001). We find,
without quegtion, that the jury indructions in this case, when read together, appropriately
informed the jury of the applicable law. Even if we were to find by some stretch of the
imagination any error in Ingruction No. S5, which we do not, this Court has held that failure

of one indruction to set out properly a necessary eement of a crime is not error when the
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dement is correctly induded in other ingtructions. Gray v. State, 487 So. 2d 1304, 1308
(Miss. 1986).

130. For the foregoing reasons, we find that the tria court appropriately granted Instruction
No. S-5; therefore this issue is without merit.

B. Trial court’sfailureto sua sponte give a limiting (cautionary) instruction.

131. Inthe find two paragraphs of his brief, Rushing raises an issue of the trid judge's being
required to submit limiting indructions sua sponte to the jury regarding the evidence of the
prescription drugs found on his person a the time of the arrest. In making his assertion that
the trid judge should have sua sponte given a limiting instruction to the jury, Rushing relies
on Smith v. State, 656 So. 2d 95, 99 (Miss. 1995), where this Court held that admission of
evidence of prior acts dlowed pursuant to Miss. R. Evid. 404(b) required the tria judge in
certain circumgances to sua sponte indruct the jury as to the limited consideration that the
jury may give to such evidence. However, Rushing acknowledges our recent decison in Brown
v. State, 890 So.2d 901, 913 (Miss. 2004), overruling Smith as to the requirement of the trid

judge to sua sponte give a limiting indruction after recelving Miss. R. Evid. 404(b) evidence.

132. In Smith, we see the culminaion of this Court’s long sruggle with convictions secured
under our “possession (of drugs) with intent (to sae/distribute) laws” See Miss. Code Ann.
§ 41-29-139(a) (Supp. 2004). How does the State reach into a defendant’s mind and prove

intent? In Smith, we stated:
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Nevertheless, we mugt be mindful of our rules We have promulgated M.R.E.
105 which dealy contemplates that redrictive indructions be given upon
request and as the Comment acknowledges, that in the absence of a request,
there is no error. M.R.E. 105 and Comment. We are loath to reverse for plain
error in the face of a rue so cler. We say for the future, however, that
wherever 404(b) evidence is offered and there is an objection which is
overruled, the objection dhdl be deemed an invocation of the right to MRE 403
baancing andyss and a limiting indruction.  The court shal conduct an MRE
andyss and, if the evidence passes that hurdle, give a limiting instruction unless
the party objecting to the evidence objects to giving the limiting ingtruction.
656 So0.2d a 100. While there is no doubt tha this Court in Smith was focusing on cases
invalving evidence of prior drug sdes of a defendant to prove the “intent” eement of
“possession of drugs with intet to sde/didribute” the language in Smith is admittedly
unqudified as to its goplicability in dl cases involving Rule 404(b) evidence. However, in
Brown, we once and for al laid thisissue to rest when we Stated:

Today we abandon Smith’s requirement that a judge issue a sua sponte limiting

ingruction and return to the clear language of Rule 105. The rule clearly places

the burden of requesting a Rule 404(b) limiting indruction upon counsd. The

rule is controlling, and to the extent that Smith and its progeny contradict that

plain language they are overruled.
890 So.2d at 913.
133.  Rushing reads Brown correctly to note that it changed the rule pronounced in Smith,
but argues that Smith was dill in efect a the time of his trial and thus required the triad court
in today’s case to sua sponte give a limting indruction to the jury regarding the 404(b)
evidence found on his person a the time of the arrest, namdy the actud prescription drugs.

However, there is one problem with Rushing's request. Here is the sum total of Rushing's

argument on thisissue:
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The trid court did not gve a limiting indruction related to this evidence. This
trid was conducted November 20" and 21%, 2003. At that time, the opinion in
Brown v. State, 890 So.2d 901 (Miss. 2004), had not been issued. Therefore,
the lav that required the trid court to sua sponte give a limiting ingruction,
regardiess of whether the Defendant requested such an instruction, mandated by
Smith v. State, 656 So.2d 95 (Miss. 1995), was ill the law applicable to the
trid court. The Supreme Court, until the Brown decison, had reversed some
convictions based on the absence of the limiting indruction relying on the
mandate in Smith. Brown, in plan language, overrules Smith and its progeny,
and re-established the rule that the burden of seeking a Rule 404(b) limiting
indruction was on defense counsd. As this area of the law has proven unsettled,
the Defendant seeks to preserve this error in case this Court re-establishes the
Smith or gmilar rule

In essence, Rushing requests that we now engage in a “retroactive/prospective’” discusson to

determine whether Brown or Smith gpplies to his case; however, while we know what Rushing

requests of us, he offers no citation to any authority, much less any relevant authority to
undergird his podtion. We have repeatedly held that when a party on apped raises an issue for
us to consider but nonetheless fals to cite any authority to support his or her argument on this

issue, we need not condder it. Byrom v. State, 863 So.2d 836, 880 (Miss. 2003) (quoting
Simmons v. State, 805 So.2d 452, 487 (Miss. 2001) (citing Williams v. State, 708 So.2d
1358, 1362-63 (Miss. 1998)). See also Brown v. State, 798 So.2d 481, 494 (Miss. 2001);
Evans v. State, 725 So.2d 613, 691-92 (Miss. 1997). Accordingly, we decline Rushing's
invitation to engage in a retroactive/prospective andyss to ascetain the applicability or

ingpplicability of Smith or Brown to hiscase. Thisissueisthuswithout merit.
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CONCLUSION
134. For the foregoing reasons, the Lowndes County Circuit Court's judgment is affirmed.

135. CONVICTION OF THREE COUNTS OF PRESCRIPTION FORGERY AND
SENTENCE OF TEN (10) YEARS FOR EACH COUNT IN THE CUSTODY OF THE
MI1SSISSIPPI DEPARTMENT OF CORRECTIONS, PAY A FINE OF $1,000 FOR EACH
COUNT AND ALL COSTS OF COURT FOR EACH COUNT, AFFIRMED.
SENTENCES SHALL RUN CONSECUTIVELY.

SMITH, CJ.,, WALLER AND COBB, P.JJ., EASLEY, DICKINSON AND
RANDOLPH, JJ.,, CONCUR. GRAVES, J.,, DISSENTS WITHOUT SEPARATE
WRITTEN OPINION. DIAZ, J., NOT PARTICIPATING.
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